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July 12, 2005

Secretary Jonathan G. Katz
Securities and Exchange Commisson
450 Fifth Street, NW

Washington, DC 20549-0609

Re:  File Number SR-NASD-2005-079
Dear Mr. Katz
Thank you for this opportunity to comment on the above-referenced NASD proposal.

For severd years| have been researching NASD arbitration. In particular, | am conducting a
datistica study on the relationship between damage clams and awards.

The NASD proposes a rule change to require a party to give 10 days prior notice before issuing a
subpoena seeking discovery. The proposd does not give sufficient cause for adopting the rule
change. Moreover, there are systemic problems with discovery which this rule change does not
address, including that arbitrators are not following existing rules, and both arbitrators and the NASD
are not enforcing existing rules.  For these reasons | recommend that the SEC rejects the proposed

rule change.
Payment for Deciding Discovery-Related Motions
The key dement of the rule change is the described in the following new language:
No subpoenas seeking discovery shall be issued to or served upon non-parties to an
arbitration unless, at least 10 days prior to the issuance or service of the subpoena, the

party seeking to issue or serve the subpoena sends notice of intention to serve the
subpoena, together with a copy of the subpoena, to all partiesto the arbitration.



Asjudification the proposal states only thefollowing:

In order to make the pre-hearing discovery process more orderly and efficient, NASD
is proposing to revise the Code to provide for a 10-day notice requirement before a
party issues a subpoena to a non-party for pre-hearing discovery.

The judtificationis superficid. 1t does not give any background information. In particular, it does not
acknowledge that the present rule of no notice requirement causes numerous problems for customers
and employees and their counsds. (My comments are below.) The NASD should reved thefull
detalls s0 that people may criticdly andyze it for themselves and draw their own conclusions.
Moreover, it does not explain “orderly” and “ efficient.”

However, the NASD offers two examples of how subpoenas may be used:

An investor’s attorney might subpoena account records for other investors at a
broker’sfirm, or a brokerage firm' s attorney might subpoena records from the
investor’s cell phone company.

Thefirg exampleismideading. A securities firm dready holdsitsinvestors account records, so it is
unclear why an individua would need to subpoenathe investors for their account records.

One the other hand, the second exampleis just thetip of the iceberg of how securities firms abuse
the discovery process. Again, the securities firms by law must keep recordings of telephone
conversations with their investors. So to subpoenainvestors cdl phone company only servesto
harass customers and drive up their arbitration costs.

It isdisturbing that arbitrators are dlowing securities firms to file frivolous subpoenas.  Securities
firms have been known to subpoenathe individuas family, friends, neighbors, employers, and
business associates — for the purpose to only embarrass and harass individuals and raise their
arbitration costs.

Thisdso revedsthe arbitrators frame of minds. As suggested above the securities firms dready
hold copies of virtudly dl relevant documentary evidence so thereis rarely reason to even compel
individuals to produce anything let done subpoenather relations. Nevertheless, many arbitrators use
the discovery process to steer the case in favor of the securitiesfirms. Instead, of keeping focused
on the rdevant facts and the laws, the arbitrators alow the securities firms to go on fishing
expeditions and, and for example, turn the casesinto irrdlevant smear campaigns againg the
individuals. Asareault the securities firmsfill the record with nonsense. Taken together with the
arbitrators unexplained rulings, it is difficult to know how the arbitrators reached their sometimes
egregious decisons and, therefore, usudly impossible to apped.

At the end of the day, arbitrators are alowing securities firms to issue frivolous subpoenas. So it
matters little whether the securities firms give “10-day notice” or not. A better rule change would



stop securities firm from issuing frivolous subpoenas. One such rule to consder would require
arbitrators to give written explanations of why they grant securities firms subpoenas.

NASD Arbitration’s Discovery Process

The rule change should also be judged in the context of the discovery processto which the rule
change pertains.

The US court system is designed to be asfair as possible to both parties. It triesto minimize the
inequities between the parties. In particular, discovery affords the smaller party the opportunity to
obtain documents and other information that would quickly establish relevant facts and, therefore,
remove the burden of establishing those facts in some other manner.

NASD arbitration, on the other hand, has removed everything good about the US court that protects
the smaller party. It accentuates the inequities between the parties. The arbitrators are given infinite
leaway in deciding variousissues, including discovery issues. These problems are magnified because
the proceedings are closed to outside scrutiny and decisions are dmost impossible to overturn.

[ronicdly, the proposal draws atention to its hypocrisy. It Sates part of the old language:

Parties shall produce witnesses and present proofs to the fullest extent possible
without resort to the subpoena process.

The new language is comparable:

To the extent possible, parties should produce documents and make witnesses
available to each other without the use of subpoenas.

But arbitrators and the NASD are dready not enforcing the above rule. For example, many
arbitrators alow securities firms to abuse discovery to the disadvantage of customers and employees
of securitiesfirms. Securities firms ether offer obvioudy dubious excuses to not produce responsive,
discoverable documents or they outright refuse to produce them.  Arbitrators fal to scrutinize and
record it as required by the rules Instead they condone such conduct or even congratulate
securities firms counsds on their success in manipulating the process.

1«11, Document Production Lists. .C. Affirmation in the Event that there Are No Responsive Documents or
Information. If aparty responds that no responsive information or documents exist, the customer or the
appropriate person in the brokerage firm who has personal knowledge (i.e., the person who has conducted a
physical search), upon the request of the requesting party, must: 1) state in writing that he/she conducted a good
faith search for the requested information or documents; 2) describe the extent of the search; and 3) state that,
based on the search, no such information or documents exist.” [Discovery Guide, Last updated on: 06/21/01]



In one instance a securities firm made the excuse that the terrorist attack on 9/11 destroyed
documents created after 9/11 and stored in locations different from the World Trade Center. The
arbitrators dlowed it. On the other hand they compelled the individud to turn over persond itemsto
be examined by the securities firm. Later when the securities firm tried the same tactic in alegitimate
court, the judge called it “ obstructionist” and instructed the jury to draw a negative inference.?

Arbitrators too abuse discovery. They steer arbitration in the securities firms favor. They make
numerous inexplicable, irrationd, and inconsstent decisions which have the affect of dlowing only
documents helpful to the securitiesfirm. Arbitrators have been known to let the securities firm
choose which documents would or would not be produced regardless of whether theindividua or
the securities firm held the documents. The arbitrators even made the individua produce privileged
documents. Aswell the arbitrators alowed the securities firm to decide when to produce documents
— sometimes as late as the time they enter the documents into evidence.

For severd yearsthe NASD has been aware of these abuses, but they have not disciplined the
arbitrators or the securities firms. Instead it issued gentle remindersin it various publications.® #°° 7 8
910 This confirms that the abuse was widespread. The response is notable not just for its
indifference but for itsimplicit message that one could somehow rehabilitate arbitrators who so
egregioudy ignore such fundamentally important rules. Not surprisingly the notice did not solve the
problem. To thisday securities firms refuse to produce documents and arbitrators alow it.

The proposed rule change does not address the more significant problem that securities firms and
arbitrators are abusing discovery to the detriment of customers or employees. 1t would be better to
arule change that requires arbitrators to give written explanaions of dl their discovery decisons as
well as arule change to require the NASD to enforce the former rule change.
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Conclusion

The proposal does not give adequate background information in order to criticaly andyze the latest
rule change nor does it give sufficient judtification to accept it. Rather the proposa draws attention to
systemic problems with discovery which this rule change does not address, including that arbitrators
are not following exigting rules, and both arbitrators and the NASD are not enforcing exigting rules.

The plethora of rule changesto NASD arbitration of the last 30 years indicates that it wasill-
concelved from the beginning. Despite the changesiit is ill unfair to customers and employees of the
securities firm. The numerous rule change patches have not made it fair but rather only made it more
complicated.

For these reasons | urge the SEC to rgject the proposed rule change. Thank you for your
congderation.

Sincerdy,

E{MMA&/ f/j/ ne

Richard Skora



